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MORRIS SHEPPARD ARNOLD, Circuit Judge.

This case arose out of a serious injury suffered by aworker who was engaged
in the salvage operation of aderailed Burlington Northern Railway train. The worker,
an employee of Fitzssmmons Service Company, which therailroad had hired to salvage
goods from its derailed cars, sued (among others) Burlington Northern and Hulcher
Services, Inc., a contractor whose job it was to stabilize the derailed cars so that the
salvage operation could proceed. The case was settled and four insurance companies
funded the settlement.

One of those insurance companies, Continental Casualty Company, sued for a
declaratory judgment as to which of the insurers was liable for that part of the
settlement that Burlington Northern obligated itself to pay. Thedistrict court held that
theinsurerswith whom Fitzs mmons contracted, Auto-Owners|nsurance Company and
Interstate Fire and Casualty Company, wereliable, respectively, for one-third and two-
thirdsof Burlington Northern'sobligation. Auto-Ownersand Interstate appeal the order
of the district court. We affirm in part and reverse in part.

l.

Continental was the comprehensive genera liability (CGL) carrier for Hulcher,
and Pacific issued what the railroad industry calls arailroad protective policy, which
Hulcher paid for, in favor of Burlington Northern; Auto-Owners was the CGL carrier
for Fitzsmmons, and Interstate supplied a railroad protective policy to Burlington
Northern, which Fitzsmmons paid for. All of these various insurance arrangements
were required by the contracts that Hulcher and Fitzsmmons entered into with
Burlington Northern with respect to righting and salvaging the derailed train cars. We
therefore have six contracts that are central to the resolution of this case.

We begin with a consideration of Continental's position in this dispute.
Continental's policy with Hulcher promised, asrelevant here, that it would pay Hulcher
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"those sumsthat [Hulcher] becomeslegally obligated to pay because of 'bodily injury’
... towhich thisinsurance applies," if that obligation arose under an "insured contract,"”
that is, "any ... contract or agreement pertaining to your business ... under which you
assumethetort liability of another party." Hulcher'scontract with Burlington Northern,
in turn, contained an indemnity provision in Burlington Northern's favor, which would
makethat contract an "insured contract” within the meaning of Continental'spolicy with
Hulcher, but in the contract with Burlington Northern, Hulcher agreed to indemnify
Burlington Northern only for liability for aninjury "caused, in whole or in part, by the
negligence of [Hulcher]."

As the district court noted, Hulcher was granted summary judgment in the
underlying employee's action because no evidence was presented in that action that
Hulcher was negligent inits salvage operations or that Hul cher's negligence caused the
employee'sinjuries. In such circumstances, the district court held (and we agree) that
it is plain that Continental cannot be liable for any of the settlement by Burlington
Northern because Burlington Northern has no right to an indemnity from Hulcher.

Nor can Pacific be liable. Pacific promised to pay Burlington Northern for
"bodily injury” that arose "out of acts or omissions ... which are related to or arein
connection with the'work' described inthe Declarations.” The policy further describes
"work" as"work or operations performed by the 'contractor,' " and the " contractor," of
course, isidentified as Hulcher. The relevant part of the policy therefore covers only
liabilities arising from work that Hulcher performed. While we do not think that
coverage under Pacific's policy would necessarily depend on proof of any negligence
or even causation on Hulcher's part, Pacific's policy does require a nexus between the
injury and Hulcher's work; and we discern nothing in this record to show that the
employee's injury arose in any context other than Fitzsmmonss work. The district
court therefore correctly held that Pacific had no legal duty to contribute to the
settlement.



.

The remaining questions have to do with Interstate and Auto-Owners, the
insurerswith whom Fitzsmmonsdealt. It bearsemphasisat the outset that Burlington
Northern, not Fitzsmmons, isthe insured under Interstate's railroad protective policy,
although Fitzssmmons paid for it; this was, as we have said, in keeping with the
contract between Burlington Northern and Fitzssmmons. There can be no dispute that
this policy covers the losses associated with the employee's injury, because it
undertakesto pay "those sumsthat [Burlington Northern] becomeslegally obligated to
pay because of 'bodily injury' " that arose from "operations performed by the
contractor." The contractor referred to, of course, was Fitzsmmons, and the
employee'sinjury occurred while he was engaged in the salvage operation that wasthe
subject of the contract.

Auto-Owners's CGL policy, as relevant here, promised to pay Fitzsmmons®
"those sumsthat [Fitzssmmons] becomeslegally obligated to pay as damages because
of 'bodily injury,' " if that obligation arose under Fitzsmmons's contract to indemnify
Burlington Northern for sums that it had to pay on account of injuries arising from
Fitzsmmonss work. Since the worker's injury arose from Fitzsmmons's work, and
Fitzsmmons promised to indemnify Burlington Northern for such injuries, the
Auto-Owners policy also covers the loss.

After correctly holding that the policies of both Interstate and Auto-Owners
covered the amount that Burlington Northern agreed to pay under the settlement, the
district court then proceeded to decide how to apportion that loss between them. See
Integrity Mutual Insurance Co. v. State Automobile and Casualty Underwriters
Insurance Co., 239 N.W.2d 445, 446-47 (Minn. 1976). Wethink that thedistrict court
erred in apportioning the loss between the two insurers becauseit failed to give proper
effect to what Interstate's policy callsa" Transfer of Rights of Recovery" clause. That
clause, ordinarily called asubrogation clause, providesthat if Burlington Northern"has



rights to recover all or part of any payment we [i.e., Interstate] have made under this
policy, those rights are transferred to us."

One such right to recover that Burlington Northern hasisthrough the indemnity
clauseinits contract with Fitzsmmons, a clause to which we have already alluded,
which provided that Fitzsimmons would save Burlington Northern harmlessfrom "any
and all claims ... on account of injury ... arising or growing out of or in any manner
connected with the work performed under this contract." Inthisway, we believe that
Interstate, being subrogated to Burlington Northern'srights, can reach Fitzsmmonsand,
through it, Fitzsmmons's CGL carrier, Auto-Owners.

In other words, we hold that Auto-Ownersis obligated to bear the entire loss,
and not, as the district court concluded, just a portion of it. This result, we think, is
dictated by ordinary contract principles, and is also in kegping with the understanding
of thosewho arefamiliar with therailroad industry and the way that salvage operations
work there. According, for instance, to one standard reference, the insurer of the
railroad has "the right to recover from aliable third party the amounts paid as claims
against the [railroad],” Commercial Liability Insurance (International Risk
Management Institute, Inc.), at VI.R.8 (July, 1999). (Although Interstate claimsto be
entitled to subrogation against Hulcher as well, Interstate may not reach Continental
because Hulcher's indemnity clause is narrower than Fitzssmmons's and, as we have
aready said, the injury did not arise out of Hulcher's work.)

Auto-Ownersarguesthat to allow | nterstate to reach through the sal vage contract
and create aliability on Fitzammons's part, and, eventually, on Auto-Owners's part as
well, would violate the familiar rule against allowing aninsurer to subrogate against its
own insured. We of course recognize the general principle, see United Sates Fire
Insurance Co. v. Ammala, 334 N.W.2d 631, 634 (Minn. 1983), but we conclude that
the result that we reach in this case does not violate it. As we have aready
emphasized, Interstate's insured is not Fitzssmmons, it is Burlington Northern, and
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Interstateisbeing subrogated to Burlington Northern'srightsagainst Fitzsmmons. We
think that the fact that Fitzsimmons paid the premiums of the Interstate policy is of no
moment; what isimportant isthat Fitzs mmonsis not the insured under that policy. In
other words, in circumstances like the present ones, "[t]he principle ... that an insurer
may not subrogate against its own insured does not operate to protect the purchaser of
the policy [the contractor] ... sincethe designated contractor isnot aninsured under the
policy,” Commercial Liability Insurance, at VI.R.8.

Auto-Owners directs our attention to Northland Insurance Co. v. Continental
Western Insurance Co., 550 N.W.2d 298, 300 (Minn. Ct. App. 1996), which held that
aprovisioninthelease of atruck whereby thelessor undertook to indemnify the lessee
for damages caused by the lessor's negligence did not alter the fact that the lessee's
insurer's coverage was primary. The court in that case noted, however, that "the
contracts under which recovery is being sought are the insurance policies themselves,
not the ... lease agreement [in which the indemnity clause appears],” id. at 302.

The present action, however, as we noted at the beginning of our consideration
of this case, is founded not just on the insurance policies but also on the agreements
between Burlington Northern and its contractors. Cf. Railhead Freight Systems, Inc.
v. United Sates Fire Insurance Co., 924 F.2d 994, 996 (10th Cir. 1991). Theissue
In our case is what insurer or insurers, under al of the relevant contracts, must
ultimately pay Burlington Northern's portion of the settlement of theinjured employee's
action, and, as we have said, we believe that it is Auto-Owners that must do so.

We have examined the other authoritiesthat Auto-Owners urges on usand have
found them not to be apposite.



V.
For the reasons indicated, we affirm the district court's order in part and reverse
it in part, and we remand for entry of an order consistent with this opinion.
A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CIRCUIT.



